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Masterpiece	 Cakeshop,	 Ltd.,	 is	 a	 bakery	 located	 in	 a	 suburb	 of	
Denver.3	Jack	Phillips	is	the	owner	and	operator	of	the	bakery.4	He	is	
an	expert	baker.5	The	bakery	“offers	a	variety	of	baked	goods,”	includ-
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plained	 that	 ‘I’ll	 make	 your	 birthday	 cakes,	 shower	 cakes,	 sell	 you	
















































main,	 implying	that	religious	beliefs	and	persons	are	 less	 than	fully	






nation	 throughout	history,	whether	 it	be	 slavery,	whether	 it	be	 the	
holocaust,”	and	“to	me	it	is	one	of	the	most	despicable	pieces	of	rhet-
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Justice	 Kagan	 found	 the	 result	 disquieting	 because	 she	 saw	 a	
clear	basis	for	distinguishing	the	three	Jack	cases,	other	than	the	gov-















greed	 that	 the	comments	of	 some	of	 the	commissioners	were	suffi-
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refused	 service	 to	 customers	 who	 were	 statutorily	 protected,	 one	
based	on	religious	faith	and	one	based	on	sexual	orientation.51	In	each	
case	 the	bakers	 refused	 service	 to	 adhere	 to	 their	personal	 convic-
tions.52	Further,	Justice	Gorsuch	wrote,	“there’s	no	indication	the	bak-
ers	actually	 intended	 to	 refuse	 service	because	of	 a	 customer’s	pro-
tected	characteristic.”53	The	bakers	explained	that	they	would	not	sell	
the	 cakes	 to	 anyone	 (cakes	with	 a	 derogatory	message	 in	 the	 Jack	
cases	 and	 cakes	 to	 celebrate	 same-sex	 weddings	 in	 the	 Phillips	
case).54	Therefore,	it	was	the	kind	of	cake	that	prompted	the	refusals	
to	 sell,	 rather	 than	 any	 characteristic	 of	 the	 people	 requesting	 the	
cake.55	And,	if	the	refusal	by	Phillips	was	“inextricably	tied”	to	a	pro-
tected	class	(sexual	orientation),	then	so	were	the	refusals	of	the	bak-










Jack	would	have	conveyed	a	message	 the	bakers	 found	offensive	 to	
their	convictions.59	That	justified	the	bakers’	refusal	to	provide	ser-
vice.	 Justice	 Gorsuch	 concluded	 that	 because	 the	 commission	 took	
that	position	in	the	three	Jack	cases,	it	had	to	do	the	same	in	the	Phil-
lips	case.60	Wedding	cakes	convey	a	message.61	 If	 the	bakers	 in	 the	
Jack	 cases	 were	 not	 sanctioned,	 then	 Phillips	 could	 not	 be	 sanc-

























termining	whether	 there	 is	a	violation	of	 the	 free-exercise	rights	of	
those	who	refuse	service	to	individuals	based	on	protected	character-
istics.	The	principle	the	Court	applied	in	Masterpiece	Cakeshop	is	an	
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Thomas	 rejected	 the	 intermediate	 scrutiny	 standard,	which	applies	
only	in	cases	where	expression	is	not	targeted.71	
















































drawn	 fire	 in	 dissenting	 and	 concurring	 opinions	 that	 range	 from	
claims	 that	 the	 decisions	 are	 the	 product	 of	 the	 “homosexual	
agenda,”79	 to	 Justice	 Thomas’s	 claim	 in	Masterpiece	 Cakeshop	 that	
Obergefell	is	part	of	an	attempt	to	superimpose	a	new	orthodoxy	on	
the	country.80	That	is	one	view,	and	it	informs	how	some	justices	view	
the	 issues	 that	 arise	 in	 these	 cases,	 but	 it	 certainly	 doesn’t	 resolve	
them.	
So,	what	next?	In	State	v.	Arlene’s	Flowers,	Inc.,	 the	Washington	




The	 case	 arose	 when	 Barronelle	 Stutzman,	 the	 president	 and	
owner	of	Arlene’s	Flowers,	declined	 to	 serve	Robert	 Ingersoll,	who	
planned	to	marry	his	partner,	Curt	Freed.82	While	Ingersoll	had	been	
a	 steady	 customer	 at	 Arlene’s	 for	 some	 nine	 years,	 Stutzman	 told	
Ingersoll	that	she	could	not	provide	flowers	for	his	wedding	because	









After	 learning	of	Stutzman’s	 refusal	 to	 sell	 flowers	 to	 Ingersoll	
and	Reed,	the	Attorney	General’s	office	sent	a	letter	to	Stutzman	seek-
ing	 her	 agreement	 to	 cease	 discrimination	 on	 the	 basis	 of	 sexual	
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declined.89	 The	 State	 filed	 a	 complaint	 in	 superior	 court	 under	 the	
Washington	Law	Against	Discrimination	(WLAD)	and	the	Consumer	
Protection	Act,	 seeking	 an	 injunction	 and	other	 relief.90	 Stutzman’s	
answer	asserted	a	variety	of	defenses,	 including	 that	her	 refusal	 to	
provide	wedding	services	to	Ingersoll	was	protected	by	the	state	and	
federal	constitutions.91	She	argued	that	application	of	the	law	in	her	






eral	 constitutions	were	 violated.95	 Putting	 aside	 the	 state	 constitu-
tional	 claims—because	 they	provided	no	greater	protection	 for	 the	
rights	 Stutzman	 asserted	 than	 under	 the	 federal	 constitution—the	
key	 issues	 were	 whether	 her	 rights	 to	 free	 exercise,	 freedom	 of	
speech,	 and	 freedom	 of	 association	 were	 violated.96	 The	 court	 re-
jected	all	of	those	claims.97	
The	 court	 recognized	 the	 Spence98	 standard	 for	 determining	
whether	 conduct	 is	 protected	 expression,	 but	 noted	 that	 “[r]ecent	
cases	have	characterized	this	as	an	inquiry	into	whether	the	conduct	
at	 issue	was	 ‘inherently	 expressive.’”99	The	 court	 rejected	 the	 free-






















provide	or	refuse	 to	provide	 flowers	 for	a	wedding	does	not	 inher-
ently	express	a	message	about	that	wedding.”100	
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speech	 jurisprudence.”124	 The	 Washington	 Supreme	 Court	 did	 not	
reach	the	issue	because	of	its	conclusion	that	Stutzman’s	free	speech	
claim	 failed,	and	 it	did	not	 consider	O’Brien’s	 intermediate	 scrutiny	
standard.			
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Justice	Thomas,	 joined	by	 Justice	Gorsuch.125	His	 views	may	or	not	
prevail,	but	 they	will	be	 tested	 in	 lower	state	and	 federal	courts.126	
There	 are	 other	 considerations,	 however,	 even	 if	 the	 free	 exercise	














dom	of	 expression	 and	 free	 exercise	 of	 religion	were	 violated.	 The	 court	 rejected	
those	arguments	 in	upholding	the	administrative	 law	judges’	award	of	damages	of	
$75,000	 and	 $60,000	 to	 the	 same-sex	 couple.	 The	 Kleins	 petitioned	 the	 Supreme	
Court	for	a	writ	of	certiorari.	The	Supreme	Court	granted	the	writ	and	vacated	and	
remanded	 to	 the	 court	of	 appeals	 for	 further	 consideration	 in	 light	of	Masterpiece	
Cakeshop.	2019	WL	2493912	(2018).	




















coupling	 a	 free	 exercise	 claim	with	 another	 constitutional	 claim.	 Id.	at	 396.	 There	
14
















the	 end	 of	 anti-homophobia	 week	 in	 Northern	 Ireland.132	 Mr.	 Lee	
asked	the	McArthurs	to	make	a	cake	for	him.133	He	wanted	a	cake	that	
included	 a	 “picture	 of	 cartoon-like	 characters	 ‘Bert	 and	 Ernie,’	
QueerSpace’s	logo,	and	the	headline	‘Support	Gay	Marriage.’”134	The	
McArthurs	explained	in	a	phone	call	to	Mr.	Lee	that	their	business	is	a	
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a	 cake	 conveying	 a	 particular	 message,	 for	 any	 customer	
who	wants	such	a	cake,	and	refusing	to	produce	a	cake	for	
the	particular	customer	who	wants	 it	because	of	 that	cus-
tomer’s	 characteristics.	 One	 can	 debate	which	 side	 of	 the	
line	particular	 factual	 scenarios	 fall.	But	 in	our	 case	 there	
can	be	no	doubt.	The	bakery	would	have	refused	to	supply	
this	particular	cake	to	anyone,	whatever	their	personal	char-
acteristics.	 So	 there	was	 no	 discrimination	 on	 grounds	 of	






























wedding	 was	 expressive	 in	 itself	 and	 thus	 compelling	 it	 required	 strict	 scrutiny.	
16




















The	 Larsens	 will	 “’gladly	 work	 with	 all	 people—regardless	 of	
their	race,	sexual	orientation,	sex,	religious	beliefs,	or	any	other	clas-
sification.’”143	They	“shoot,	assemble,	and	edit	the	videos	with	the	goal	
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sue	 as	whether	 “Minnesota	 can	 require	 them	 to	 produce	 videos	 of	
same-sex	weddings,	even	if	the	message	would	conflict	with	their	own	





of	 individual	actions	 that	come	together	 to	produce	 finished	videos	
that	are	media	for	the	expression	of	ideas.	As	such,	the	court	held	that	
application	of	the	Minnesota	Human	Rights	Act	to	the	Larsens	consti-






speakers	 to	 alter	 the	 expressive	 content	 of	 their	 message.154	 The	
Court	in	Hurley	concluded	that	it	did.155	
The	Larsens	asked	the	Eighth	Circuit	to	draw	the	line	in	their	case	
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tum	and	that	 the	Eighth	Circuit	had	accepted	the	 theory	 in	1991	 in	
Cornerstone	Bible	Church	v.	City	of	Hastings.163	





may	 not	move	 the	 needle	much.”164	The	 court	 left	 it	 to	 the	 district	
court	on	remand	to	allow	them	to	develop	the	claim.165	














In	Telescope	Media,	 the	 public	 accommodation	 is	 the	wedding	
videography	service	the	Larsens	provide,	not	the	simple	sale	of	goods.	
The	service	includes	the	creative	production	of	wedding	videos.	That	
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